
~: 26305065

~19,tfd (~ - II) cp"f colllfC'lll ¢">till \3~1ct ~
~~C'1 q cft-1 I~ \ii ~, ti I a8i if, qi~er-fl co ~ -q-m-,

3licillcll#I, 3liP-l&lcillct- 380015.-5.. 7 5=
~ ~~~ : Order-In-Appeal No..AHM-SVTAX-OO0-APP-0116 .-16-17

~Date: 29.09.2016 "0fRr~ ctr c'INR]" Date of Issue (i);/tt0/!{,
f

Tf

Passed by Shri Uma Shanker Commissioner (Appeals-II)

~----~~ ~gl-Jc;lcillc; : 3ll~cftllC1ll 8RT "0fffi ~ ~ tr

-----------,--~:----- ~ ~
Arising out of Order-in-Original No SD-02/REF-164/NT/2015-16 Dated 06.11.2015

Issued by Asstt. Commr., STC, Div-II, Service Tax, Ahmedabad

~4"1e1cbt1f c/TT rfl+l :qct 'C!cTT Name & Address of The Appellants

-0 Mis. Adani Power Ltd. Ahmedabad

z« 3ftaan orige al{ ft arfh sf@r If@art cpl"~ P!l-.-Jfa@ct ~ ~ cBx
XiCITTTT l-
Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate
authority in the following way :-

Appeal To Customs Central Excise And Service Tax Appellate Tribunal :-

~~,1994 ctr tITTT 86 a siafa 3rfla at frr9 * 'Cffff ctr \j'ff ~:

Under Section 86 of the Finance Act 1994 an appeal lies to :-

q~~ tflo W'l-JT zyc, UTT zyca vi harm 3r4hat1 mufernwr 3i. 2o, +ea
g1ffclc:e1 cfil-ql'3°.§, ~~, ~6l-Jcilcillci-380016

The West Regional Bench of Customs, Excise, Service Tax Appellate Tribunal (CESTAT) at
0-20, New Mental Hospital Compound, Meghani Nagar,Ahmedabad - 380 016.

(ii) rat#tu =urnf@raw at fa8ta 3rf@ra, 1994 ctr tITTT 86 (1) * ~ ~
~ Plwllcl ci1'\ 1994 * Rll1=f 9 (1) * 3Tc'tl'fa- frrmlta' q)Tl=f ~.tr- s if 'EfR ~ if ctr
Gt ahf vi a r fa 3rt a fasg 3fl # n{ et st uRadt
3ht ult afez (i va mfr If 3hf)) ail menfru en i urznf@raw al ~lll4ld
Rera &, aei a RR r4~a eta ?a a arr4ls zrzra ~z a m aif 4a
TV # u uni ara al in, ant at l=fiTf 3it can Tur uifn 5q 5 Gal IT3 a
t cfBT ~ 1 ooo /- ~ ~ 'ITT7ft I urel aa at it, an 4t l=fiTf 3ITT ~ 7fll1 ~
I, 5 6lg IT 50 GR4 l 'ITT ill ~ 5000 /- IIfm 1~ 'ITT7ft I ugt ara at in, a1tu a#t
l=fiTf 3j ,ran ·Tur 5ifu 50 Gld UT Ura Gurr & azi wT; 10ooo/- #ha ?rf 'ITTifr I

(ii) The appeal under sub section (1) of Section 86 of the Finance Act 1994 to the
Appellate Tribunal Shall be filed in quadruplicate in Form S.T.5 as prescribed under Rule
9(1) of the Service Tax Rules 1994 and Shall be accompanied by a copy of the order
appealed against (one of which shall be certified copy) and should be accompanied by a
fees of Rs. 1000/- where the amount of service tax & interest demanded & penalty levied of
Rs. 5 Lakhs or less, Rs.5000/- where the amount of service tax & interest demanded &
penalty levied is is more than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/
where the amount of service tax & interest demanded & penalty levied is more than fifty
Lakhs rupees, in the form of crossed bank draft in favour of the Assistant Registrar of the __
bench of nominated Public Sector Bank of the place where the bench of Tribunal is situate a Vg,,N3%own,2%/% <Ee. 9)a'5 i I
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(iii) fcrrfm 3:r~fqiri:-r,1994 cJfl" ~ 86 cJfl" \jlf-'c.TJ•mn ~ (2~) cf> 3Rfl@ 3Tlfrc;r ~
Awllct<"II, 1994 cfi mi, 9 (2~) cfi 3WIB frrmffif lf,lll ~.t'r.-7 if cJfl" ml aft vi vu# +Tr
3rrgaa,, h4hama zyca (37ft) a mg # #Ra (0IA)(w mfr IR &hf) 3ITT .3ffi
37rgd , arr / U 3I7gal 37err Ao ah4tr UIr gycn, 3fl#a mrzaf@eraur at or4aaa
cfi 001 tcf ~ 300T (010) cJfl" ~ ~\iffr -g'rfi I

(iii) The appeal under sub section (2A) of the section 86 the Finance Act 1994, shall be
filed in Form ST-7 as prescribed under Rule 9 (2A) of the Service Tax Rules, 1994 and shall
be ar,companied by a copy of order of Commissioner Central Excise (Appeals)(OIA)(one of
which shall b.e a certified copy) and copy of the order passed by the Addi. / Joint or Dy.
/Asstt. Commissioner or Superintendent of Central Excise & Service Tax (010) to apply to
the Appellate Tribunal.

2. lfl!.~ ~f[ffi,fll ~ 3lfufr!WI, 1975 cJfl" ~ lR ~-1 cf> 3Rf1IB frrmffif ~
3gar JG 3m7er vi per qf@earl a am?n #6t >1ftr lR x'i 6.50 / h at -=l.J Ill I &1 a zycan fesz
an @ht nfeg I

2. One copy of application or 0.1.0. as the case may be, and the order of the
adjudication authority shall bear a court fee stamp of Rs.6.50 paise as prescribed under
Schedule-I in terms of the Court Fee Act, 1975, as amended.

3. «#ar gen, gr yea gi aa 3rflh1 nrnf@rrswr (arff@fen) Rmra6&), 1os2 i af#a
\rcf 3RT ~{°fi~a ~~ cm- "f!M~ a4 a fnii at sit fl an 3TTcnfifu fcnm u!Till t I

3. Attention is also invited to the rules covering these and other related matters
contained in the Customs, Excise and Service Appellate Tribunal (Procedure) Rules; 1982.

4. tar arcn, bc4hr 3eua ea vi "flqfcjf{ 341fr If?raw (4ta h uf 3r4iii h mrai at
kc4tzr 3curau 3f@fez1GT, +&yy Rtnr 39q h 3iaia fazr(is€in-) 3/f@0fur 2cg(&y frit
29) fc4in: s.e.2y 5at Rt fafr 3rf@1Ia, &&y Rr urt a h 3iaraa at 2ft ara#ra , rr
fo:n~ fr n$qa-fr smrcar 3rfa ?&, 6fQrc:Tfr ur a 3iai smr Rt ;;no=)- art 3r)f@r zr uftT _
atat+uv3fra a zr

hsec4trsue areas viarah3iaiiaaffa errn " # far nf@
(il '<lm 11 g'f m 3rc=r¾f f.:Kfrtt=r ~cfiJ:r

(ii) a?dz a # at as ;Jffii"f uftT
(iii) :floiC!c ;Jfd-lf fz1ra,4 era 6 # 3iair 2z va#

c::, 3mat qra rg fr gr nr h nqIr ft'rd)"lf (lf. 2) 3f@)f01a, 2014 tr, 3J1U=Bf ff~ fcfR-ft·
311:ff<ifl"lf qtf@)art h +arr faarrefrararcr 3r5ffvi 3rcfl<;r Cf>"T C'fTilJ:. ~~~ 1

4. For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an
amount specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated
06.08.2014, under section 35F of the Central Excise Act, 1944 which is also made
applicable to Service Tax under section 83 of the Finance Act,. 1994 provided the
amount of pre-deposit payable would be subject to ceiling of Rs. Ten Crores,

Under Central Excise and Service Tax, "Duty demanded" shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken·;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

c::> Provided further that the provisions of this Section shall not apply to the stay
application and appeals pending before any appellate authority prior to the
commencement of the Finance (No.2) Act, 2014.

4(1) gr iaof a, sr 3rr h uf 3r@hrrawr h are sf res 3rzrur rea z avs
fafea at "JTTClT fcrnJ° Cf["Q"~"$ 10% 2rrcrw atsriharav fa@a t +rUs$ ----
1ogarr6sarsraa1 <g7.2%%?
4(1) In view of above, an appeal against this order shall lie before the Tribun
payment of 10% of the duty demanded where duty or duty and penalty are in dispu
penalty, where penalty alone is in dispute.
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0
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ORDER-IN-APPEAL
.

This order arises on account of an appeal filed by M/s. Adani Power

Ltd., Shikhar Building, Near Adani House, Near Mithakhali Six Roads,
NVavrangpura, Ahmedabad (hereinafter referred to as "the appellants"),

against Order-in-Original number SD-02/Ref-164/DRM/2015-16 dated

06.11.2015 (hereinafter referred to as the "impugned order") passed by the

Assistant Commissioner, Division-II, Service Tax, Ahmedabad (hereinafter

referred to as the "Adjudicating Authority").

2. The facts of the case, in brief, are that the appellants are registered with
service tax department having registration number AABCA2957LST001. The

appellants had originally filed a refund claim of 32,98,792/- on 21.02.2011

in terms of Notification No. 09/2009-ST dated 03.03.2009.

·O
3. The adjudicating authority after scrutiny of the claim, vide Order-in
Original number SD-02/Ref-73/2011-12 dated 27.01.2012, sanctioned an
amount of 14,26,870/- (out of the total refund claim of 32,98,792/-) and

rejected rest of the amount of ~ 18,71,922/-. The appellants subsequently
filed an appeal before the than Commissioner (Appeals-IV). The than

Commissioner (Appeals-IV), vide Order-in-Appeal number

87/2013(STC)/SKS/Commr.(A)/Ahd. dated 30.04.2013, allowed an amount
f 1,33,642/-, disallowed an amount of 8,48,043/- and remanded back
the case to the adjudicating authority for an amount of Z 8,67,010/-. The

adjudicating authority, vide the impugned order, sanctioned an amount or

1,16,085/- and rejected the remaining amount of 7,50,925/-.

4. Being aggrieved with the impugned order of rejecting the refund
(e, amount of 7,50,925/-, the appellants filed the present appeal. The

appellants have submitted that the adjudicating authority was not correct in

rejecting the amount of Z 7,50,925/- as they have submitted all required

documents to show that their claim is well covered by the terms and
conditions of the Notification number 09/2009-ST dated 03.03.2009 read
with Section 11B of the Central Excise Act, 1944. They further stated that the
adjudicating authority did not appreciate the fact that the appellants did not
own or carry out any business other than the authorized operations in the
SEZ during the said period. The appellants further clarified that they had not

generated any separate income other than the authorized operation·:· They

pleaded to allow the refund of Z 7,50,925/- with interest as per the

provisions of Section 11BB of the Central Excise Act.

5. Personal hearing in the case was granted on 04.07.2016 wherein

Rahul Patel, Chartered Accountant, on behalf of the appellants appea
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before me and reiterated the contents of appeal memorandum. He also

tabled additional submission before me.

6. I have carefully gone through the facts of the case on records, grounds

of appeal in the Appeal Memorandum and oral/written submissions made by
the appellants at the time of personal hearing. Now, let me examine the
reasons of rejection and the defense reply given by the appellants.

7. To start with, I find that the adjudicating authority has rejected the

refund amount of Z7,50,925/- citing reasons which are mentioned below;

(a) 7,38,167/- was rejected on the ground that the appellants had
claimed the refund falling under the service related to Transport of
Passenger Embarking in India for International Journey. However, the

invoice was unable to clarify whether the said service was used in
relation to the authorized operation or otherwise. The appellants had

failed to produce any corroborative evidence to prove so.

(b) 3,440/- was. rejected on the ground that the services of renting

of cab were availed outside the SEZ.
@ 8,498/- was rejected on the ground that the appellants had failed
to provide any documentary evidence to enable the adjudicating
authority to correlate the services provided by M/s. Blaznet Ltd. with

the authorized operation.

( d) Z73/- was rejected on the ground that the appellants could not
produce requisite documents to substantiate that the services availed
were related to authorized operation.
(e) 361/- was rejected on the ground that the adjudicating
authority could not correlate the services availed with the authorized

operation.
(£) 386/- was rejected on the ground that the invoice issued was not
in accordance of Rule 4A of the Service tax Rules, 1994 and not a valid

document under CENVAT Credit Rules, 2004.
Now I will discuss all the above issues point wise in detail.

8.1. I will now take up the first issue which is rejection of Z7,38,167/- on

the ground that the appellants had claimed the refund falling under the
service related to Transport of Passenger Embarking in India for International
Journey. However, the invoice was unable to clarify whether the said service
was used in relation to the authorized operation or otherwise. The appellants

had failed to produce any corroborative evidence to prove so. It is strange
that the audtcats auhorny has trea to nna retauon thevoice wop,a.%.%%,,[@es 6.
the service provided to the authorized operation. The invoice issued by j¾-~"'c,0 .\l.. ":\-,.....
Karavai Avatton Pvt. ta. snows the details or destination, tare and seljliel ? 2j
Tax. To relate the same with the authorized operation, the adjudrcavg. s g

", le G
authority should have called for other documents from the appellants. Te$2$2" +

O

O
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appellants stated before me that they had submitted all the related

documents before the adjudicating authority. They had even submitted
copies of log book before my predecessor who had mentioned about it in his
OIA and he even concluded that the visit could be considered as related to
the authorized operation of the SEZ. Strangely, the adjudicating authority

could not find even the log book details along with the claim. The
adjudicating authority could have taken a little pain by asking for those

documents before rejecting the claim. I find that the business trip was
conducted by the employees of M/s. Adani Power Ltd, and my predecessor in

his O-I-A number 88/2013(STC)/SKS/Commr.(A)/Ahd. dated 30.04.2013,

while examining the same issue had given detailed reasoning on the matter.
He quoted in page 23 of his order that "I find that the service under

discussion was consumed in relation to the authorized operation of the SEZ,

service tax was paid. And required documents were provided by the

appellant". Since the issue is identical, same logic can be adopted here.

Therefore; as it has relation with the authorized operation of the appellants, I

allow the appeal of 7,38,167/- to the appellants.

8.2. Regarding the second issue of rejection of ~3 ,440/-, I. find that the

adjudicating authority has rejected the claim of on the ground that the

services of renting of cab were availed outside the SEZ and not in relation to '
authorized operation, The service of Rent-a-Cab was provided by M/s. Akbar
Travels, Shree Yamuna Travels, Carzonrent India Pvt. Ltd. and M/s. Bhoomi
Tours & Travels. The appellants have submitted copies of all the invoices

before me. On going through the said invoices, .I find that in many instances
the cabs were used inside the city of Ahmedabad (viz. Adani Guest House,
Residence, Sambhav Press, Airport, Thaltej, Bopal etc.) only or from
Ahmedabad to other cities like Mundra, Vadodara, Viramgam,

Surendranagar, Hajira (via Chotila), Rajkot etc. For the places other than

Mundra and their Head Office, the appellants cannot justify their case as the

authorized operations cannot be performed in residence, Vadodara,
Surendranagar, Rajkot, Viramgam or Dahej. While going to Dahej the cab
had given a religious stoppage at Chotila. In view of the above, I partially
allow the refund claim of 1,849/- and reject 1,591/-.

8.3. The next issue pertains to the rejection of 8,498/- on the ground

that the appellants had failed to provide any documentary evidence to enable

the adjudicating authority to correlate the services provided by M/s. Blaznet

Ltd. with the authorized operation. In the impugned order, the adjudicati
authority has accepted the fact that on verification of relevant docume
and the invoices issued by M/s. Blaznet Ltd. it was revealed that the serv
rendered was Erection, Commission or Installation Service and was point
point interlink between the office of the appellants at Ahmedabad an
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Mundra port. In this regard, I proclaim that once the adjudicating authority

was assured that the service was an approved one being point to point
interlink between the office of the appellants at Ahmedabad and Mundra port,
he was not supposed to go for further operation as to how the said interlink
was in correlation to the authorized operation. It is a proven fact that at the

material time, the appellants had no business other than that of the

authorized operation. Hence, I find that the appellants are eligible for the

refund on above terms and thus, I allow the appeal of ~ 8,498/- to the

appellants.

8.4. The fourth issue of rejection of ~73/- is based on the ground that the
appellants could not produce requisite documents to substantiate that the
services availed were related to authorized operation. In this regard, I find
that the adjudicating authority has accepted the fact that the service was

consumed in relation to the authorized operation of the SEZ. When the
appellants were able to convince the adjudicating authority about it (as
stated by the adjudicating. authority himself) what more supporting

document the adjudicating authority needs I fail to understand. Accordingly,
I allow the appeal or 73/- to the appellants.

8.5. Regarding the fifth issue amounting to 361/-, the adjudicating
authority has rejected the refund claim on the ground that he could not
correlate the services availed with the authorized operation. The avowal of
the adjudicating authority in the last line of the paragraph number 21 is very

queer. I hereby quote the said line as it is; "In the light of these observations

and submission of the claimant, I have verified the relevant documents and it

is observed that the invoice mention at sr. no. 22 of the work sheet issued by

M/s Quality Evolution and Systems Team Pvt. Ltd. I find that the nature of
service which consumed within the SEZ, hence the invoice mentioned at sr.
no. 22 is not entitled for refund. Therefore claim of RS.361/- is not
admissible." From the sentence underlined, I could deduce that the
adjudicating authority has rejected the claim because the services were used

within the SEZ. However, my predecessor while remanding back the issue to
the adjudicating authority very clearly announced that though the appellants
had paid Service Tax on the exempted services within the SEZ, it does not
mean that the appellants should be deprived off from the right of refund. The
adjudicating. authority should have paid heed to the direction of the than

cormtssoner Areas». me nae rerected he cam wtu a or"9%,%Nass" 6
order with a bigotry mindset thus denying justice to the appellants. In vi g %a?
of the above, I allow the appeal of ~361/- to the appellants. ~{ . \]

s aes+,' o&
8.6. Regarding the last issue amounting to <ssr-, the auatattn %$j2gz
authority has rejected the claim on the ground that the invoice issued was

0-

0
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not in accordance of Rule 4A of the Service tax Rules, 1994 and not a valid
document under CENVAT Credit Rules, 2004. He states that the service

3,7s.- +

provided, was consumed within SEZ and also the invoice was not bearing
address of the appellants. This is a flimsy ground for rejection of the claim.
In this regard, I proclaim that the invoice not showing address is a

procedural lapse for which the refund cannot be denied to the appellants. In

fact, the adjudicating authority should have verified the authenticity of the
services received by the appellants. When no such discussion is made I
presume that the services mentioned in the invoice were found to be genuine
and hence, the absence of address on the face of invoice is a mere

procedural issue. In view of the above, I allow the appeal of ~386/- to the
appellants.

9. Regarding the issue of whether the appellants are eligible for the
interest for the delayed sanction of refund or not, I find that initially the

refund claim was filed on 21.02.2011. The refund claim, ultimately, was
sanctioned/granted vide the impugned order dated 06.11.2015. Thus, the

appellants pleaded before me for the interest for delayed sanction of refund
claim.

9.1. I find that payment of interest on sanctioning of refund beyond three

months from the date of receipt of the application of refund claim till the date
of refund of such duty is governed by the provisions of Section 11BB of the
Central Excise Act, 1944 made applicable to the Service Tax cases vide

Section 83 of the Finance Act, 1994. Section 11BB ibid is reproduced as

under for better appreciation of the issue in appeal;

"SECTION [Interest on delayed refunds. 11BB.- If any duty

ordered to be refunded under sub-section (2) of section 11B to

any applicant is not refunded within three months from the date

of receipt of application under sub-section (1) of that section,

there shall be paid to that applicant interest at such rate, [not

below five per cent] and not exceeding thirty per cent per annum

as is for the time being fixed [by the Central Government, by

Notification in the Official Gazette], on such duty from the date
immediately after the expiry of three months from the
date of receipt of such application till the date of refund of.
such duty"

Further, payment of interest on sanctioning of refund beyond three months

from the date of receipt of the application of refund claim· till the date· o}~,t-11:~~r:

refund of such duty is a settled issue in pursuance to the various judgrnen ,VJ/ "'<;i. ~-
z z +

passed by the higher judicial forums as well as the issue has already beej\ t::-: ·. f];
clarified by the CBEC also from time to time. The CBEC Circula~'\;-o,. """"..a *)/~: 1

k 6NroAsN
?n=nae;a
w.aw«
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No.670/61/2002-CX dated 01.10.2002 being relevant in this case, is interalia

reproduced as under;

"In this connection/ Board would like to stress that the provisions

of section 11BB of Central Excise Act, 1944 are attracted
automatically for any refund sanctioned beyond a period of three

months. The jurisdictional Central Excise Officers are not required

to wait for instructions from any superior officers or to look for

instructions in the orders of higher appellate authority for grant of

interest."

Further, I find that the issue in question is also decided by the higher judicial

forums in the following judgments, wherein it is held that the interest should
be paid from the expiry of three months from the date of receipt of refund

application.

• J.K.cement Works V/s ACC- 2004(170) ELT 4 (Raj. H.C.)- Also
maintained by S.C.-2005 (179) ELT A150 (S.C.)

• Ranbaxy laboratories V/s Union of India, 2011 (273) ELT.3.(SC)
• Kerala Chemicals & Protines Ltd.- 2007 (211) ELT 259- (Tri.

Bang.)

• CEX,Pune-III V/s Movilex Irrigation Ltd.-2007 (207) ELT 617
(Tri. Mumbai)

9.2. In view of above, I find force in the contention of the appellants.
Accordingly, I hold that the appellants are eligible of the interest at such rate
for the time being fixed by the Central Government by Notification in the

Official Gazette on such refund amount from the date immediately after the

expiry of three months from the date of such application of refund till the

date of refund of such Service Tax.

10. The appeal is hereby disposed off in terms of the discussion held

above.

±i'COMMISSIONER (APPEAL-II)

CENTRAL EXCISE, AHMEDABAD.

ATTESTED

O

0

@1
s. our,%°

SUPERINTENDENT (APPEAL-II),
CENTRAL EXCISE, AHMEDABAD.



9

.· BY R.P.A.D.
To,
M/s. Adani Power Ltd.,
Shikhar Building, Near Adani House,
Near Mithakhali Six Roads, Navrangpura,

Ahmedabad -380 009

Copy To:

V2(ST) 151/4-11/2015-16

The Chief Commissioner, Central Excise, Ahmedabad zone,Ahmedabad.

The Commissioner, Service Tax, Ahmedabad.

The Assistant Commissioner, system, Service Tax, Ahmedabad
The Asstt./ Deputy Commissioner, Service Tax, Division-II, Ahmedabad.

Guard File.

6. P.A. File.
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